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The RMA amendment bill which lapsed with the last Parliament proposed to make major changes to the management of cultural heritage in New Zealand.

The Bill had its origins in the critical review of historic heritage management by the Commissioner for the Environment, published in 1996, as well in a commitment under the Ngai Tahu Waitangi claim settlement to review protection legislation. A major move was the proposal to shift regulation of archaeological sites from the Historic Places Act to the RMA.

While the debate went through two rounds of consultation and there was a group of external advisors assisting in steering the process, most observers believe there was a fairly large input from former Minister of Conservation in the proposals that went forward to Parliament. Certainly the archaeological community believed the proposal was still a long way from being acceptable.

The present protection for archaeological sites is a blanket one under the Historic Places Act, 1993. Consents to modify or destroy sites are rarely withheld where the destruction cannot otherwise be avoided, but often the conditions require prior investigation or at least monitoring of disturbance of the site by an archaeologist. This blanket protection is not an uncommon one in archaeological site protection legislation elsewhere. Many sites are ones only found when the land is disturbed. They were not previously known. Yet these sites may be very important. The ability to a least delay their destruction while they are recorded is central to blanket coverage, for that covers sites newly found as well as those previously known. The provision is also used to ensure iwi involvement when this is needed.

The concept of conservation of knowledge is one often applied in cultural resource management. This accepts it is not always practical to preserve the resource and that a record of what was there is a mitigation in the case of eventual destruction, keeping at least the information from a site intact. Such a concept it must be emphasised, is often foreign to Maori values. A good many sites of Maori origin have cultural value to the tangata whenua quite separate from their archaeological value. That value is not retained by recording what was in them. But then there are many archaeological sites which relate to the  non-Maori part of our heritage as well. Nor does it always apply. Some sites can only be part of our heritage by being retained.

The NZHPT Act has had mixed success over the years in protecting the resource. Maori have often found the Act an empty vessel when their interest was to prevent any disturbance of a particular site. More effective prevention of destruction came from local government, when it was interested enough to bargain on consents and accept sites into reserves. 

The Trust has more recently had a minimum of archaeologists on its staff, relying on assistance from archaeologists in the Department of Conservation for advice from the field. However this resource was thin, reflecting DOC’s orientation towards the natural environment and to managing the public estate it is entrusted with. As a consequence the private land site protection role has lacked much central government push. The Trust’s registration function for historic places has been little applied to archaeological sites.

Local government, with some creditable exceptions, has made little use of the potential powers under the RMA to protect archaeological sites and consider them in assessing consents . Most have seen it as entirely a function of the Trust. Where Trust archaeologists are aware of land use consents affecting archaeological sites, they have standing in legal processes and can make submissions. The Trust can impose no conditions of its own as a part of the RMA process. 

The consequence of all this is that the blanket protection has been to little effect, nor could it have been without some resourcing which has much greater coverage of the country. There is an ongoing piecemeal and largely unmonitored destruction of sites in progress. Very few of these sites are covered by  NZHPT authorities to destroy. While there are legal consequences of knowingly destroying a site, the risk to the perpetrator is presently small.

The Trust has had some successes. It’s magazine is often an effective communicator of why archaeology is important. It has continued to be a major supporter of the national site recording scheme run by the New Zealand Archaeological Association. It has had a voice with government and had gone a long way in being a bicultural organisation in at least its head office, if not in its membership. 

But the Trust itself no longer wants to be a regulator of archaeology. It accepted the challenge to become a more community based advocacy organisation without a regulatory role. A more effective advocate, the Forest and Bird Society is a model. It is waiting for the archaeology regulation role to go somewhere else. It is organised for a new role and its attention is understandably elsewhere.

DOC too is anticipating a smaller role. It is not replacing its staff archaeologists as  vacancies occur. In its regional offices it is stepping aside from being an operator of the national site recording scheme. So at the moment we have a bad situation getting worse. 

The parts of the lapsed Bill dealing with archaeology had some good features. Few doubt that bringing cultural heritage into the consent assessment process will lead to better coverage of active management and more effective use of avoidance of site destruction as a consequence. A national policy statement on cultural heritage would certainly be welcome.

There has not been enthusiasm for the proposal from local government, who would take up much of the Trust’s role. This stems from it being yet another delegated task without associated funding. 

But there are other concerns:

· If social factors are removed from the definition of the environment, as was proposed in the bill, how does heritage value get assessed? 

· If there is still a central government role in matters like policy, monitoring, national advocacy and support of consistent national data bases where does it best sit? MFE would not seem a likely home, even though they are the primary policy agency for the Act. The new ministry of Culture and Heritage perhaps, but it has to recover lost ground in biculturalisim in the function moving from the Trust. The briefing papers from this Ministry to the incoming Government say they are not resourced to deal with Maori cultural issues.

· Blanket coverage becomes a decision for local authorities. They may give it up lightly. Consent conditions that make requirements for newly found sites, found while exercising the consent, do not cover many situations – such as ploughing - which will often be permitted activities, not requiring a consent in the first place.

· Do the sustainable management principles of the RMA mesh happily with the cultural heritage concept of conservation of knowledge? This management concept might be a very unwelcome one applied to the mitigation of other environmental effects.

· Are local authorities the right agency to be deciding on archaeological research investigation proposals? 

· Does this deliver what Maori expect – more effective protection of sites important to them?

The new Government cannot let this matter stand. The moves its predecessor started are leaving a deteriorating situation for archaeological site protection. A new Ministry of Culture and Heritage and a Minister (Helen Clark) with a lot of other calls on her time, may not want to deal with this quickly.

For a government of which Maori have high expectations and for the Labour Party who may well have an electoral strategy of out-greening the Greens the matter may yet have impetus from other quarters.
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